Nailing Down Informed Consent 

By Sherrie R. Abney

Collaborative Law critics believe that clients do not understand the significance of the collaborative participation agreement.  Criticism primarily focuses on the provision requiring collaborative participants to hire new lawyers should they fail to settle their dispute and decide to proceed with litigation.   Although it is important that clients receive a full explanation of the withdrawal provision, informed consent encompasses much more than the requirement that collaborative lawyers withdraw should the parties fail to settle.  There are several aspects of the collaborative process that are equally important for prospective participants, and these include the parties’ willingness to go forward honestly and in good faith and to voluntarily disclose relevant information.
  

Some people simply are not capable of participating in a collaborative case; consequently, until a collaborative lawyer is convinced that prospective clients have the potential to properly participate in the collaborative process, any discussion regarding the various dispute resolution options should be postponed.  To prematurely invite clients into the collaborative process is an invitation to failure for all parties involved.

The first questions for a lawyer to consider in regard to informed consent are: 1) What is informed consent? 2) Is it ethical for lawyers to obtain informed consent for the collaborative process?  And 3) How do lawyers go about obtaining informed consent?

The ABA along with a number of states have published ethics opinions
 addressing Collaborative Law.  Thus far, collaborative practice has been found to be ethical in every published opinion with the exception of the Colorado Opinion.
  

Colorado’s primary objection to Collaborative Law focuses on the conflict of interest that occurs when collaborative lawyers sign the same participation agreement that is signed by all other parties to the dispute.  The opinion surmises that privity of contract creates a duty by each lawyer to every party in the dispute, and drafters of the Colorado opinion allege that this is a conflict that clients are unable to waive.  No other opinion has agreed with Colorado’s position, and the ABA has addressed and refuted the Colorado holding.
  Nonetheless, the ethical opinions of the ABA and several states have cautioned collaborative lawyers regarding the necessity of obtaining the informed consent of each client before proceeding with a collaborative case. 

ABA Model Rules

According to the ABA Model Rules for Professional Conduct all lawyers should consult with clients prior to proceeding with any dispute resolution procedure. In addition, lawyers may provide unbundled services with the client’s “informed consent.”
  ABA Model Rule 1.0 (e) entitled “Terminology” defines informed consent: “[It] denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”  

Duty of the Lawyer

The mandatory language in Rule 1.2 of the ABA Model Rules states that lawyers “shall” (1) consult with the client as to the means by which objectives shall be pursued; (2) abide by the client’s decision whether to settle a matter; and (3) not counsel a client to engage in criminal or fraudulent conduct.  The permissive portions of the rule state that a lawyer “may” (1) take such action on behalf of the client as is impliedly authorized to carry out the representation; (2) limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent; and (3) counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

The mandatory language regarding the “means” of pursuing the client’s objectives is subject to more than one interpretation.  Does “means by which the objectives shall be pursued” refer to the form of dispute resolution that the parties have chosen, or does “means” refer to the various tactics and options available within a selected dispute resolution procedure that has been chosen by the lawyer? 

The language of ABA’s Rule 1.2 regarding limited representation by lawyers is permissive with the caveat that clients give informed consent.  However, is it mandatory for a lawyer who does not engage in limited representation to fully inform a client regarding “the material risks of and reasonably available alternatives to the proposed course of conduct?”  If informed consent is only applied to unbundled services, are litigation lawyers held to the same standard of conduct as a lawyer who engages in limited representation? 

What is limited representation?  Most lawyers’ employment agreements state that clients are retaining their lawyers to represent them in a particular matter such as a lawsuit.  It is doubtful that any employment agreement states that the lawyer will represent a client in any and all matters for an unspecified length of time, but it does appears to be understood that lawyers are expected to represent clients to whatever extent necessary in regard to the matter named in the employment agreement unless the lawyers limit their representation.
 

Limited representation can apply to a number of attorney client relationships, and at times, it may not be apparent to the client or the lawyer that they have entered into an agreement which will actually result in limited representation.  If a lawyer is hired to negotiate a contract, and the parties have a dispute that ultimately results in a lawsuit, should the transactional lawyer be expected to represent that client in litigation?  This would probably not be in the best interests of the client; however, if the transactional lawyer does not litigate the dispute, the lawyer will have provided unbundled services without receiving the client’s informed consent.  

There are several other examples of limited representation mentioned in the comments to ABA Rule 1.2.
  Lawyers hired by insurance companies to represent insured parties are hired for only those matters that are covered by the insureds’ policies.  Question: Are all insured parties specifically told that the lawyers hired by the insurance company are representing the interests of the insurance company as well as the insureds’ interests?  Is there an explanation given regarding the fact that this situation creates a conflict of interest that must be waived by the parties?  Are clients asked to waive this conflict of interests in writing?  Moreover, how many insured parties are asked to agree to the settlement offers made to plaintiffs in an auto accident?  How many insured parties even know the amount of the demands or offers made in settlement negotiations or whether or not their insurers have acted reasonably?

Another example of limited representation is clients who go to lawyers for legal advice with no intention of retaining the lawyer to handle the entire matter.  When clients are involved in potential disputes and ask for legal advice, the ABA comment to Rule 1.2 states that this constitutes limited representation.
  Since the act of giving advice is an example of limited representation, should lawyers retained solely for the purpose of giving advice be required to inform clients regarding various methods of resolving their problem in addition to any advice clients may receive regarding litigation?  

Texas Model Rules

The Texas Disciplinary Rules of Professional Conduct
 contain similar requirements regarding lawyers’ representation of clients; however, the Texas Rules do not employ the term “informed consent.”  Instead, the Texas Rules require a “consultation.”  Texas Model Rule 1.2 states that a lawyer “shall” abide by a client’s decisions concerning (1) the objectives and general methods of representation, and (2) whether to accept an offer of settlement. Rule 1.2 also provides that lawyers “may” limit representation with the client’s consent after “consultation.”

The comment to Texas Rule 1.2
 states that clients have the ultimate authority to determine the objectives to be served by legal representation within the limits of the law and the employment agreements they have with their lawyers.  The comment continues by adding that a lawyer has “very broad discretion” over the conduct of the case, but all of the lawyer’s representation should be carried out, “subject to the client’s wishes regarding such matters as the expense to be incurred and concern for third persons who might be adversely affected.”  

Does the term “very broad discretion” imply that lawyers are able to choose the form of dispute resolution that their clients will employ without further explanation of other available dispute resolution procedures?  If this interpretation is accepted, lawyers engaging in litigation would not be required to obtain the informed consent of their clients before filing a lawsuit while limited representation lawyers must engage in a consultation to obtain their clients’ consent to pursue more peaceable means of resolving their clients’ problems. 


The characteristics of the ABA and the Texas Model Rules tend to indicate that the rules were drafted to address disputes being resolved in the litigation process without any thought given to less adversarial forms of dispute resolution.  This conclusion seems reasonable.  Until recently, dispute resolution was confined to arbitration and litigation– both of which are adversarial and employ lawyers who exercise considerable, if not complete, control over the progress of the case and the tactics that the lawyers choose to employ to accomplish their clients’ objectives.

  
The model rules concentrate on the lawyers’ activities and limit the clients’ role to one of giving consent to limited representation or stopping a course of action that clients do not desire.  Unlike litigation, the collaborative process requires more of the clients than turning the dispute over to their lawyers with the clients only becoming involved when they object to the way the lawyers are handling their cases.  

The collaborative process requires participation by clients in every aspect of the dispute including discovering each party’s interests and concerns, gathering information, and developing options that are ultimately intended to result in resolution.  Moreover, the process does not limit the results to only those options that may be ordered by a court.  When beneficial, the parties may agree to a result that is beyond the power of the courts.  In addition, parties, working together as a team, may solicit the assistance of persons or entities not a party to the dispute or under the jurisdiction of any court to assist or cooperate with their attempts to resolve their dispute.  

If the model rules currently require only lawyers that engage in limited representation to obtain the informed consent of their clients, the next question is: should all lawyers be required to obtain informed consent of their clients?  If informed consent is to be required of all lawyers, what standards should be used to ensure that clients have been fully informed of the options that are available for resolution of their disputes?  

Client Screening

In a recent discussion involving this author and several lawyers, the subject of client screening was mentioned.  The immediate response from three of the lawyers was that due to the current economy they would represent anyone who has a retainer.  No lawyer should seriously consider this approach when agreeing to represent clients, and collaborative lawyers simply cannot afford to qualify clients for the collaborative process by this type of standard.  Collaborative Law is not an item to be sold to all takers, nor is it a one size fits all product for anyone who walks through the door with a check book. 

As Collaborative Law has developed, collaborative lawyers have become aware that it is necessary to carefully screen clients before suggesting that they consider using the collaborative process.  There is no foolproof method that will eliminate every person who is, for whatever reason, unsuitable for the process.  However, there are some warning signs that may alert collaborative lawyers to proceed with caution as they investigate their clients’ ability to participate in the process. 

Collaborative lawyers have a duty to protect their clients’ interests and pursue the clients’ objectives, and each lawyer also has a duty to the other lawyers and parties in the dispute to proceed honestly and in good faith.  When carrying out these responsibilities, collaborative lawyers must be satisfied that their clients have been fully informed regarding the collaborative process and fully informed of what is expected of all parties as participants.  Collaborative lawyers must be comfortable that their clients not only understand the process but that they are willing to proceed honestly and in good faith in order to avoid breaching their obligations under the participation agreement.  To assist in making this determination, most collaborative lawyers will follow a screening procedure.

Screening Tools  

It is important for lawyers to discover the answers to several questions before introducing prospective collaborative clients to the collaborative process.  1) Is the prospective client qualified to participate in the collaborative process?  2) Is the dispute one that is suited for the process?  3) Is the lawyer willing to represent that particular client in the collaborative process?  If the answer to any of these questions is “No,” the collaborative lawyer may suggest mediation, arbitration, or litigation, or supply the phone number of the lawyer referral service at their local bar association and not mention the collaborative process as a dispute resolution option to the prospective client.  

The collaborative lawyers’ primary concerns regarding a client’s qualifications for the process are the clients’ apparent ability to participate honestly and in good faith and their willingness to comply with the disclosure of relevant information.
  Although lawyers will never be able to guarantee their clients’ behavior, careful and patient screening will eliminate the majority of people who do not belong in a collaborative situation.

Other concerns regarding the suitability of clients for the collaborative process include the clients’ ability to participate in face-to-face meetings with the other parties and their lawyers; how the clients feel about being responsible for making important decisions regarding the outcome of their case; whether or not there is an important relationship between the client that the other parties that should be preserved; the clients’ willingness to accept responsibility for their part in their disputes; and  the clients’ expectations of the collaborative process and their lawyers.  

Asking open ended questions and waiting for clients to respond will supply a wealth of information.  Some questions that will provide insight into the client for the lawyer are: “If this matter could turn out the way you would like for it to, what would you want to happen?” “How do you think things will actually turn out?” “Why do you think that?”  And finally, “What do you expect of me as your lawyer?”  These and similar questions allow lawyers to get an idea of the clients’ ability to participate in Collaborative Law. 

Once a lawyer believes that a client is qualified to participate in the collaborative process, the lawyer will continue the interview by introducing the client to the various forms of dispute resolution.  Generally, the list will include the collaborative process, cooperative process,
 mediation, arbitration, and litigation.  The client is then free to consider and choose the option that is most appealing– keeping in mind that if the client chooses the collaborative process, the other party or parties must also make the same choice before a collaborative case is possible.  If any party to a dispute is not willing to participate in the collaborative process, the lawyer may suggest that the case be handled cooperatively.  A cooperative approach will provide opportunities for the parties to avoid some aspects of litigation yet not be bound by the requirements of a collaborative participation agreement.

Comprehending the Withdrawal Provision

When clients choose the collaborative process, they will have multiple opportunities to understand the impact and significance of the withdrawal provision.  The first time that clients are introduced to the withdrawal provision is during the explanation of the various forms of dispute resolution in the initial interview.  The second time the withdrawal provision is mentioned is when the lawyers’ employment agreements are executed.  

Some collaborative employment agreements have the withdrawal provision in a separate paragraph set in bold type with a space in the margin for clients to initial.  Initialing this paragraph is an acknowledgment by clients that they have read and understand that their lawyers are being hired strictly for the limited purpose of settling the dispute, and if the dispute proceeds to litigation the parties will be required to obtain new counsel.
  


In addition to disclosing the facts surrounding the mandatory withdrawal provision, critics of Collaborative Law believe that collaborative lawyers should warn clients that before they go forward they must consider whether or not they have enough money to hire a litigation lawyer should they fail to settle.  Certainly this should be disclosed to prospective clients just as litigation lawyers should disclose the fact that if clients do not have the resources to replenish retainers that have been depleted in formal discovery, the clients must settle or the litigation lawyers will withdraw.

After the employment agreement is signed, collaborative lawyers will review the participation agreement with their clients.  Many variations of collaborative participation agreements exist, but there are no collaborative participation agreements that do not contain a provision stating that collaborative counsel will withdraw from representation if the parties fail to settle.  Consequently, most collaborative clients will receive information regarding the withdrawal of counsel at least three times orally and twice in writing before the first face-to-face meeting of all of the parties occurs and the participation agreement is executed.  Any client that does not understand the significance of the withdrawal provision by this time should not be allowed to engage in any dispute resolution procedure without the appointment of a Guardian Ad Litem.

Notwithstanding the foregoing, it is possible that not every collaborative lawyer will fully disclose all of the information that has been outlined above to every client.   In addition, there are no statutes or standardized checklists for lawyers to be certain that they are obtaining informed consent from clients.   This leads to the last question: how can anyone be certain that all lawyers have fully informed clients and obtained their clients’ informed consent prior to participating in a dispute resolution procedure?

A client’s bill of rights requiring all lawyers to disclose the advantages and disadvantages of dispute resolution procedures including litigation, arbitration, mediation, cooperative law and Collaborative Law might serve that purpose.  Another safe guard would be an informed consent statute requiring every lawyer to obtain the informed consent of each client prior to executing an employment agreement.   The statute could contain the information that must be disclosed to clients including a description of each of the various forms of dispute resolution available. 

Statistical information might also be helpful to prospective clients.  As a service to the public, a one page survey could be developed that would be filed with the final orders in every civil case.  The forms would provide statistics regarding the average length of time necessary to resolve matters in each one of the dispute resolution procedures, and the approximate costs for each procedure.  In addition, the parties to each dispute could answer a brief questionnaire gauged to determine the parties’ satisfaction with the dispute resolution procedure in which they participated.  

In Conclusion

Our society has indulged in the blame game until finger pointing has become an expected form of behavior.  The government spends millions on hearings and investigations for the purpose of finding someone to blame.  Finding someone to blame for whatever has happened seems more important than correcting or preventing the problem from happening again.  The blame game has trickled down to the public and become so ridiculous that parents actually sued a fast foods chain due to their children being overweight.


Litigation is still the place to go when one or more of the parties are trying to avoid responsibility, have unrealistic expectations, or are simply not comfortable or able to be involved in working out solutions to their problems.  However, there are many prospective clients that will welcome an opportunity to resolve matters in a less adversarial manner.  Regardless of the dispute resolution procedure that is ultimately chosen,  all clients should have received the information necessary to give their informed consent before their lawyers are allowed to involve them in any dispute resolution procedure whether it is Collaborative Law, litigation, or something in between.

Before lawyers consider which dispute resolution procedure is appropriate for their clients, they must consider which clients are appropriate for the various dispute resolution procedures.  There will always be those parties and lawyers who, for whatever reason, are not suited for the collaborative process, so litigation is not going away.  However, no client should be blind sided by any dispute resolution procedure; consequently, all states should insist that all lawyers obtain the informed consent of every client.

�


	Most litigation lawyers’ definition of “full disclosure of relevant information” means everything that could possibly have any connection to the issues in dispute.  A collaborative lawyer’s definition of “full disclosure of relevant information” is the information which is necessary to allow the parties to obtain an accurate assessment of the issues in dispute– no more and no less.


�


	In August of 2007, the American Bar Association Standing Committee on Ethics and Professional Responsibility issued Formal Opinion 07-477.  Seven states have also issued ethics opinions supporting the collaborative process: Minnesota (1997), North Carolina (2002), Pennsylvania (2004), Maryland (2004), Kentucky (2005), Missouri (2008) and New Jersey (2005).


�


	Colorado Ethics Opinion #115 may be found at http://collaborativelaw.us/articles/Ethics_Opinion_Colorado.pdf .


�	 


	In referring to the Colorado Opinion, the ABA Opinion stated:


	The one opinion that expressed the view that collaborative practice is impermissible did so on the theory that the “four-way agreement” creates a non-waivable conflict of interest under Rule 1.7(a) (2). We disagree with that result because we conclude that it turns on a faulty premise. As we stated earlier, the four-way agreement that is at the heart of collaborative practice includes the promise that both lawyers will withdraw from representing their respective clients if the collaboration fails and that they will not assist their clients in ensuing litigation. We do not disagree with the proposition that this contractual obligation to withdraw creates on the part of each lawyer a “responsibility to a third party” within the meaning of Rule 1.7(a) (2). We do disagree with the view that such a responsibility creates a conflict of interest under that Rule.  


	Ethical Considerations in Collaborative Law Practice Formal Opinion 07-447 Page 3, August 9, 2007.


�	5. 


	ABA Model Rules, Paragraph (a) of Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client And Lawyer states, “Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter.”  Paragraphs (c) and (d) of Rule 1.2 state respectively, “A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent,” and “A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.”





�


	Many representations of clients are limited for numerous reasons.  The lawyer and client may disagree or the client may run out of funds, and the lawyer will withdraw.  The lawyer may withdraw due to health or personal reasons.  The case may become more demanding or complicated than it was originally believed to be, and the lawyer will hand it off to another lawyer or firm better able to handle the dispute.  Limited representation in Collaborative Law allows collaborative lawyers, who have developed negotiation skills to do what they do best: settle cases.  If for some reason the case turns out to be one of the approximately two to five per cent that do not settle, it is only logical that the collaborative lawyer will hand the case off to a litigation lawyer who possesses an entirely different set of skills.


�


	Comments to ABA Model Rule 1.2 “Agreements Limiting Scope of Representation:”


	[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by the terms under which the lawyer's services are made available to the client. When a lawyer has been retained by an insurer to represent an insured, for example, the representation may be limited to matters related to the insurance coverage. A limited representation may be appropriate because the client has limited objectives for the representation. In addition, the terms upon which representation is undertaken may exclude specific means that might otherwise be used to accomplish the client's objectives. Such limitations may exclude actions that the client thinks are too costly or that the lawyer regards as repugnant or imprudent.


	[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation, the limitation must be reasonable under the circumstances. If, for example, a client's objective is limited to securing general information about the law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer's services will be limited to a brief telephone consultation. Such a limitation, however, would not be reasonable if the time allotted was not sufficient to yield advice upon which the client could rely. Although an agreement for a limited representation does not exempt a lawyer from the duty to provide competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. See Rule 1.1.


�


	Id. [7] supra.


�


	Texas Disciplinary Rules of Professional Conduct 1.02 Scope and Objectives of Representation


	(a) Subject to paragraphs (b), (c), (d), and (e), (f), and (g), a lawyer shall abide by a clients 	decisions:


	(1) concerning the objectives and general methods of representation;


	(2) whether to accept an offer of settlement of a matter, except as otherwise authorized by law;


	(3) In a criminal case, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial, and whether the client will testify.


	(b) A lawyer may limit the scope, objectives and general methods of the representation if the client consents after consultation.


	(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is criminal or fraudulent. A lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel and represent a client in connection with the making of a good faith effort to determine the validity, scope, meaning or application of the law.


	(d) When a lawyer has confidential information clearly establishing that a client is likely to commit a criminal or fraudulent act that is likely to result in substantial injury to the financial interests or property of another, the lawyer shall promptly make reasonable efforts under the circumstances to dissuade the client from committing the crime or fraud.


	(e) When a lawyer has confidential information clearly establishing that the lawyer’s client has committed a criminal or fraudulent act in the commission of which the lawyer’s services have been used, the lawyer shall make reasonable efforts under the circumstances to persuade the client to take corrective action.


	(f) When a lawyer knows that a client expects representation not permitted by the rules of professional conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct.


	(g) A lawyer shall take reasonable action to secure the appointment of a guardian or other legal representative for, or seek other protective orders with respect to, a client whenever the lawyer reasonably believes that the client lacks legal competence and that such action should be taken to protect the client.


�


	The comment to Texas Rule 1.02 regarding Scope of Representation states, “Both lawyer and client have authority and responsibility in the objectives and means of representation. The client has ultimate authority to determine the objectives to be served by legal representation, within the limits imposed by law, the lawyer’s professional obligations, and the agreed scope of representation. Within those limits, a client also has a right to consult with the lawyer about the general methods to be used in pursuing those objectives. The lawyer should assume responsibility for the means by which the client’s objectives are best achieved. Thus, a lawyer has very broad discretion to determine technical and legal tactics, subject to the client’s wishes regarding such matters as the expense to be incurred and concern for third persons who might be adversely affected.”


�	11.  


	Voluntary disclosure versus formal discovery has been a discussion topic since Collaborative Law began.  Many litigation lawyers cannot believe that voluntary disclosure is safe, but most of them do not know how the collaborative process is actually conducted.  Formal Discovery cannot ensure that a party will not attempt to destroy or conceal evidence.  However, parties who are meeting face to face in the collaborative process are able to ask questions without the rigid observance of rules that must be followed in formal hearings; consequently, participants in the collaborative process may be more likely to discover whether or not another party is being honest.  In addition, there is no prohibition against a party requesting affidavits or other sworn documentation regarding the existence or non-existence of assets or the veracity of proffered information.  The parties may agree that the documentation will be discoverable should the collaborative process terminate without settling or the parties settle, and it is later discovered that the verified information is false.


�


	Cooperative Law has not been clearly defined.  The term cooperative covers everything from the verbal agreements of lawyers that they will attempt to cooperate with each other in getting a case settled to a written participation agreement without a withdrawal provision.   At first blush, this may appear to be superior to the collaborative process; however, this procedure lacks the incentives that exist in the collaborative process for the parties and the lawyers to diligently look for options to resolve the dispute since there is always the backdoor that leads these same lawyers to the courthouse.  Nevertheless, a cooperative agreement which employs interest-based negotiation is far better than plunging clients into an adversarial form of dispute resolution.  In addition, the question of withdrawal is moot for lawyers who limit their practices to settlement services only.  Clients who do not settle and have chosen to use unbundled services will be required to hire another lawyer whether or not they are participating in the collaborative process.   


�


	Solo and small firms are being established to provide unbundled services for the purposes of settling disputes outside the court house.  These lawyers will all have a withdrawal provision in all of their employment agreements since they have no intention of litigating a case.  Most clients’ objectives include getting the dispute settled as quickly and economically as possible and going on with their lives.  Many clients that have been involved in litigation are quick to say that they do not want to go there again, so they are comfortable with lawyers that they know will do everything in their power to not allow the dispute to go to the courthouse.  The author of this article restricts her practice to settling disputes.  An example of a center devoted to dispute resolution without litigation may be found at http://www.zeytooniancenter.com/contact-us.


�
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